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Supreme Court sought the CJEU’s opinion on the 

applicability of the first three conditions only.

In reaching its decision, the CJEU recognised 

that interpreting the Article 5.1 exception 

was a balancing exercise between protecting 

rightholders against unauthorised reproduction of 

their work on the one hand, and not hindering the 

development and operation of new technologies 

on the other. Given the fundamental importance 

of the Copies (and of browsing more generally) to 

the proper and efficient working of the internet, it 

is perhaps unsurprising that the CJEU considered 

that all three conditions were met. In addition, 

recital 33 of the Directive states ”To the extent 

that they meet these conditions, this exception 

should include acts which enable browsing as well 

as acts of caching to take place” suggesting this 

was exactly the type of copying the exception was 

designed to apply to.

It is worth noting the CJEU’s recognition that, 

whilst it was technically possible for the internet 

to function without the use of internet caches, 

the internet would currently be unable to function 

effectively without their use due to the volume of 

data exchanged.  Should technology provide for a 

more efficient method of data transfer in future, 

the continued use of caches could lead to this 

question being revisited. 

End-user streaming of 
unauthorised content confirmed as 
lawful?
In addition to the five conditions of Article 5.1, 

the CJEU recognised that the requirements set 

out in Article 5.5 must also be satisfied for the 

exception to apply. Article 5.5 provides that the 

exception will only apply in ”special cases which 

do not conflict with a normal exploitation of 

the work or other subject-matter and do not 

unreasonably prejudice the legitimate interests of 

the rightholder”.

The CJEU held that the Copies also met those 

requirements. Of particular interest was the court’s 

finding that copyright holders’ legitimate interests 

were not unreasonably prejudiced by the Copies. 

This was because they could still rely on their 

Article 3.1 right to take action against publishers 

Facts
Meltwater operates an online media monitoring 

service in which it provides subscribers with 

newspaper clippings which include headlines and 

short extracts of articles. The Newspaper Licensing 

Agency (NLA) took action against Meltwater, 

claiming that end-users required a licence from 

the NLA to receive and use the Meltwater service.  

Whilst it was common ground that a licence was 

needed by Meltwater’s customers when they 

received the clippings in a permanent form (such 

as email), the parties disagreed as to whether 

a licence was needed where the clippings were 

made available on Meltwater’s website only.

Both the High Court and the Court of Appeal 

agreed with the NLA, ruling that, without a 

licence, Meltwater users infringed copyright held 

by NLA members in the newspaper articles due to 

the copies made on computer screens and in the 

internet cache on the users’ hard drives (“Copies”) 

when accessing the website content. This led 

many to question whether this decision might 

have the broader consequence of making the 

mere browsing of websites a potentially infringing 

activity. 

The point was appealed to the Supreme Court 

to clarify whether such Copies (and browsing 

more generally) fell within the temporary 

copying exception to copyright infringement 

by reproduction, created by Article 5.1 of the 

Information Society Directive (“Directive”).  The 

Supreme Court felt that the exception did apply, 

but recognising that the issue had a “transnational 

dimension”, referred its own questions to the 

CJEU for confirmation.

Is browsing lawful?
Article 5.1 introduces an exception to the 

copyright holders’ right to authorise or prohibit 

reproduction of their works. To apply, five 

conditions must be met: the copies must be i) 

temporary, ii) transient or incidental, iii) an integral 

and essential part of a technological process, iv) 

the sole purpose of that process must be to enable 

a transmission in a network between third parties 

by an intermediary or a lawful use of a work or 

protected subject-matter, and v) the act must 

have no independent economic significance. The 
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CJEU rules that web browsing doesn’t 
infringe copyright, but what about 
unauthorised streaming?

In last week’s highly anticipated 
ruling in the so-called “Meltwater” 
proceedings (Case C‑360/13 PRCA 
v Newspaper Licensing Agency) 
the Court of Justice of the EU has 
held that the temporary copying of 
content into computer memory to 
facilitate internet browsing is lawful. 
In conjunction with the CJEU’s ruling 
in February that providing hyper-links 
to freely accessible copyright content 
is not unlawful, this judgment gives 
further judicial confirmation that 
processes fundamental to the efficient 
operation of the internet do not 
infringe  copyright law. 

The ruling removes another potential 
line of attack for publishers seeking 
to prevent third party aggregation or 
re-use of their freely available material. 
In addition, whilst not an issue in 
the case itself, the ruling raises an 
interesting question as to whether 
end-users can face any liability for 
streaming content placed on the 
internet without the rightholder’s 
consent. 
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In practical terms, rightholders may prefer to go 

after those who upload unauthorised content and 

make it available, rather than against the end‑user. 

Nevertheless, the ruling is likely to be seen by 

some as a judicial green light sanctioning the use 

of unauthorised streaming services by end-users, 

which will be of particular concern to the music, 

TV and film industries.
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uploading content and thus communicating it 

to the public without their permission. The CJEU 

reasoning was based on the finding that:

"there is no justification for requiring internet 

users to obtain another authorisation allowing 

them to avail themselves of the same 

communication as that already authorised by the 

copyright holder in question."

Whilst this case did not directly consider 

unauthorised content intended to be streamed by 

end-users for free (such as music, TV programmes 

or films), the ruling does (at the very least) create 

uncertainty as to whether the CJEU has now 

ruled that practice to be lawful on the part of 

end‑users.  Some turns of phrase in the court’s 

judgment (for example the reference above to 

“another authorisation” which might implicitly 

limit the comments to cases where the original 

publication is authorised) could leave open 

some room for further argument.  It must also 

be remembered that the Supreme Court did 

not ask the CJEU to consider the fourth and 

fifth conditions for the applicability of the Art 

5.1 temporary copying exception.  And so, for 

example, it could still be argued that viewing 

of unauthorised streams would fall outside of 

the exception because it is not “lawful use” as 

required by condition four. But the overall tenor 

of the CJEU’s ruling does seem to be pointing 

towards its conclusions applying, at least in 

principle, to unauthorised content as well.

In England and Wales, the CJEU ruling will need 

to be interpreted in the context of the Supreme 

Court’s own ruling, on which basis it seems 

unlikely that end-users would be considered 

to infringe copyright by using unauthorised 

streaming services. In his judgment, Lord 

Sumption made it quite clear that he considered 

the position applying to physical copyright works 

should be extended to the digital world:

"it has never been an infringement, in either 

English or EU law, for a person merely to view or 

read an infringing article in physical form. ... All 

that article 5.1 of the Directive achieves is to treat 

the viewing of copyright material on the internet 

in the same way as its viewing in physical form, 

notwithstanding that the technical processes 

involved incidentally include the making of 

temporary copies within the electronic equipment 

employed."

For further information  
on this subject please contact:

Brinsley Dresden 
Partner 

T + 44 (0) 20 7074 8069 

brinsley.dresden@lewissilkin.com



This publication provides general guidance only:  
expert advice should be sought in relation to  
particular circumstances. Please let us know by  
email (info@lewissilkin.com) if you would prefer  
not to receive this type of information or wish  
to alter the contact details we hold for you.
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