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Who do these rules apply to? 
The Regulations only apply to “individual 

subscribers”. Broadly speaking, this is the person 

responsible for paying the bill for the line. 

Personal email accounts, such as name@hotmail.

com, would therefore fall within the definition 

of “individual subscribers”. Email addresses 

of employees at companies, such as name@

companyname.com would not fall within the 

definition, because the individual concerned is not 

responsible for paying the bill for the line. There is 

an exception to this rule, however, for partnerships 

and sole traders, which fall within the definition of 

“individual subscribers”. 

The rules in the CAP Code, on the other hand, 

apply to “consumers”. This is defined as “anyone 

who is likely to see a marketing communication, 

whether in the course of business or not”. The 

CAP Code therefore applies not just to marketing 

messages sent to personal email accounts, but 

also to marketing messages sent to email accounts 

of company employees. The CAP Code does, 

however, permit marketers to send unsolicited 

messages to company employees at their place 

of work if the message is relevant to work. 

Nevertheless, CAP’s help note urges marketers 

to seek explicit consent from everybody before 

sending any form of mobile marketing.

 What happens if I want to send 
marketing emails to business email 
addresses? 
In simple terms, the Regulations do not apply to 

marketing emails sent to company employees 

(except employees at partnerships and sole 

traders), even if that email address incorporates 

the name of a living individual, and even if the 

email relates to goods or services that are for 

personal use. If the email address identifies a living 

individual, you will instead need to comply with 

the Data Protection Act 1998. Amongst other 

things, this means that you would need to give 

recipients at business email addresses a right to 

opt-out of receiving any marketing from you, e.g.: 

“Please tick this box if you do not want to receive 

any marketing from us ”. 

By way of example, the Regulations would not 

apply if a marketing email was sent to John 

Smith, an account manager from an advertising 

On 4th May 2004, CAP published a revised edition 

of the CAP Code. According to CAP, the purpose 

of these amendments is to bring the CAP Code in 

line with the Regulations. Some of the new rules 

introduced by CAP, however, are still significantly 

stricter than those set out in the Regulations.

What forms of marketing are 
caught by the new rules? 
The Regulations apply to “electronic mail”, 

and the CAP Code applies to “marketing 

communications by email or to mobile devices”. 

Both definitions include marketing by email, SMS, 

MMS (i.e. multi-media messaging, which allows 

text, animated images, sound clips and polyphonic 

ring tones to be sent) and 3G (i.e. where video 

clips are sent to 3G mobile devices).

What is the new rule? 
The new Regulations oblige you to obtain “prior 

consent” before sending “unsolicited electronic 

mail” to “individual subscribers” for direct 

marketing purposes. The CAP Code similarly 

requires the “explicit consent of consumers” 

before sending marketing communications by 

email or to mobile devices. This is known as the 

“opt-in requirement”. 

Do I always need to obtain prior 
consent before I send unsolicited 
electronic mail? 
No. Both the Regulations and the CAP Code say 

that you do not need to obtain prior consent if:

• you have obtained the recipient’s contact 

details in the course of the sale or negotiations 

for the sale of a product or service to that 

recipient; and 

• the electronic mail is in respect of your similar 

products and services; and 

• you give the recipient a simple way of telling 

you that they do not want their details to be 

used for direct marketing purposes at the time 

that you initially collected  their details and 

with every subsequent communication from 

you.

This is known as the “soft opt-in”.

Introduction 
Famous sportspeople, entertainers 
and other celebrities derive substantial 
incomes from allowing themselves 
to be commercially associated 
with brands. It is big business, very 
big business, and because of this 
celebrities are faced with two very 
different problems. Firstly, how to stop 
brands from linking themselves with 
the celebrity without paying a licence 
fee. Secondly, how to avoid paying 
the taxman a sizeable chunk of that 
licence fee.
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receive information about the range of food items 

offered by Sainsbury’s. They might not, on the 

other hand, expect to receive information about 

Sainsbury’s Bank. CAP’s help note also suggests 

that CAP will interpret the phrase “similar 

products and services” in the same way. 

Can I use email addresses that I 
collect from my online prize draw 
without getting consent? 
The Information Commissioner says that if your 

online sales promotion promotes one of your 

goods or services, participation by consumers 

in that promotion could fall within the phrase 

“sale or the negotiation for the sale of a product 

or service”. This suggests that if you can satisfy 

the other parts of the soft opt-in requirement, 

consent will not be needed. For example, if 

Jaguar conducted an online competition which 

contained information about the performance 

of a new model and invited participants to enter 

a prize draw to win a car from the new range, 

Jaguar should be able to use the email addresses 

collected from the promotion to send marketing 

emails about that model. 

The Information Commissioner’s position seems 

slightly less stringent than CAP’s help note. CAP’s 

help note states that consumers who have not 

completed or negotiated a sale but have actively 

formed a relationship with the marketer by 

responding to a prize promotion may be sent one 

mobile communication asking for explicit consent 

to use their data for direct marketing purposes. 

Unless the consumer responds positively to that 

message, the marketer should not send more 

direct marketing messages. To ensure full legal 

and regulatory compliance, the stricter standard of 

CAP’s help note should be followed. 

CAP’s help note also points out that mobile 

promoters need to include significant conditions 

in the promotion and any other factors reasonably 

likely to influence a consumer’s decision to 

respond to the promotion. This may sometimes 

be difficult to achieve in the context of an SMS 

promotion.

agency, at his work address john.smith@

advertisingagency.com. The Regulations would, 

however, apply if a marketing email was sent to 

John Smith at his personal email address, john.

smith@yahoo.com. 

The opt-in and soft opt-in requirements in the 

CAP Code, on the other hand, apply to all 

individuals, irrespective of whether the marketing 

message is sent to their business account or their 

personal account. The opt-in and soft opt-in 

requirements do not, however, apply to marketing 

communications about business products that are 

sent to email accounts of company employees. 

For example, the CAP Code would apply if John 

Smith was sent a marketing email from a wine 

merchant, irrespective of whether that email was 

sent to his home or work email address, but not if 

a company sent a marketing email about software 

suitable for advertising agencies to John Smith’s 

work account. 

To achieve full legal and regulatory compliance, 

therefore, the stricter standard of the CAP Code 

should be adopted. In other words, if you are 

marketing products aimed at consumers, then 

you should always get the explicit consent of the 

proposed recipients of your emails unless you fall 

within the soft opt-in criteria. If you are intending 

to send marketing emails about business products 

to company employees only, you will not need 

explicit consent. However, as CAP’s help note 

urges marketers to seek explicit consent from 

everyone before sending marketing emails, it is 

advisable to always use an opt-in box.

How do I get somebody’s consent? 
The Information Commissioner’s Guidance states 

that marketers need to obtain some form of 

communication whereby the individual knowingly 

indicates consent. As there needs to be a positive 

step by the consumer, this could include clicking 

an icon, sending an email or subscribing to a 

service, but the use of pre-checked boxes is not 

sufficient. The bottom line is that you need to be 

able to show that the individual understands that 

if they take a particular step, they will be signifying 

their consent.

CAP’s help note states that if you obtain 

somebody’s explicit consent, then there is no 

need to tell them in every message that they can 

opt out of (or unsubscribe from) having their 

data used for direct marketing purposes. You 

are, however, obliged to provide your name and 

address in all marketing communications.

Can I use an opt-out box to get 
explicit consent? 
The Information Commissioner says that by itself, 

the failure to register an objection (e.g. by failing 

to tick an opt-out box) is unlikely to constitute a 

valid consent. On the other hand, an opt-out box, 

together with the following statement, may be 

sufficient to indicate consent: 

“By submitting this registration form, you will 

be indicating your consent to receiving email 

marketing messages from us unless you have 

indicated an objection to receiving such messages 

by ticking the above box”. 

The safest course of action may be to ask each 

individual to tick a box, e.g. “we would like to 

send you emails about our products, services and 

upcoming promotions. Please tick here if you 

would like to receive these emails “. 

What does the term “sale or the 
negotiation of a sale” mean? 
An expression of interest falls within the phrase 

“sale or the negotiation for the sale of a product 

or service”. Requesting a brochure or registering 

online for a service would also fall within this 

term. If, therefore, you meet the other soft opt-

in criteria, you will not need to obtain explicit 

consent. 

What are “similar products and 
services”? 
The Information Commissioner has indicated 

that he is prepared to interpret the phrase 

“similar products and services” broadly. Generally 

speaking, the Information Commissioner is only 

concerned about ensuring that an individual does 

not receive marketing communications that he 

or she would not reasonably expect to receive. 

For example, somebody who shops online at 

www.sainsbury.co.uk would reasonably expect to 
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How do I give individuals the 
opportunity to refuse future 
marketing? 
CAP’s help note states that marketers should 

ensure that consumers can object to future direct 

marketing with the minimum effort and at the 

minimum unavoidable cost. According to CAP’s 

help note, on receipt of a request to opt out, 

mobile marketers should suppress the relevant 

data as soon as practically possible. 

Can I send emails about products 
or services of other companies 
without getting consent first? 
No. You can only send emails about other 

companies’ products or services if you have 

obtained the prior consent of the recipient. This is 

because the materials will not relate to your own 

similar products or services.

 What about my existing 
database? 
It was generally thought that if a pre-existing 

database had not been compiled in accordance 

with the opt-in or soft opt-in criteria, then those 

customers would have to be re-contacted, and 

their consent obtained. However, according to 

the Information Commissioner’s Guidance, the 

rules are not that stringent. The Guidance states 

that marketers can continue to use their existing 

databases, provided those databases were 

compiled in accordance with the legislation in 

force before 11th December 2003 and as long as 

the database has been used recently. Marketers 

must also ensure that individuals on the pre-

existing database are given the opportunity to opt 

out of subsequent marketing with each message.

Can I sell my list to third parties? 
You can only give your contact list to third parties 

if you have obtained the consent of the individuals 

on the list. According to the Information 

Commissioner, consent could be obtained by 

using the following type of clause: 

“We would like to pass your details on to specially 

selected parties so that they can send you more 

information about holidays in America. Do you 

agree to this?” 

Can I buy a list of email addresses 
from a third party? 
It is permissible to sell a list to a third party. It 

follows that it is possible to buy a list from a third 

party, provided that the third party has obtained 

the consent of the individuals on the list.

Can I share contact details with my 
group companies? 
Only if you have obtained consent from the 

individuals concerned.

What should I do with the names 
of people who do not want to 
receive marketing emails or SMS 
messages? 
You should not just delete that individual’s name 

from your marketing list, as you may inadvertently 

contact that person again. Instead, you should 

create a “suppression list” of individuals who 

do not want to receive marketing emails or SMS 

messages from you.

How do I ensure that my 
marketing SMS messages comply 
with these rules? 
Even though there are significant space 

restrictions in SMS messages, the Information 

Commissioner says that it is still necessary for SMS 

messages to comply with the obligations under 

the Regulations. For example, the Information 

Commissioner says that the following type of 

message could be used to give the marketer’s 

contact details to recipients: 

‘PJLtdPOBox97SK95AF’. 

Similarly, recipients should be given the 

opportunity to refuse further marketing by 

including the following type of message in the 

text: 

“2STOPMSGTXT‘STOP’TO (then add 5 digit short 

code)”.


