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Robotics, artificial intelligence and work: hope
for the best but prepare for the worst
James Davies LEWIS SILKIN LLP

Barely a week goes by without a new prediction

about the impending impact of robotics and artificial

intelligence (AI) on today’s jobs. There is, however, a

striking lack of consensus among commentators about

what the future holds.1

These are not new phenomena. Robots2 date back

many centuries.3 AI4 is much newer, although is often

said to have been born more than 60 years ago at the

famous Dartmouth Workshop.5

The rapid development of technology is one of the

three great drivers of workplace change in the early part

of the 21st century. Crystal ball gazing is notoriously

unreliable, but we can be reasonably confident that this

pace of change will only increase. The other two main

drivers — demographic change (particularly the rapidly

ageing population) and globalisation — are also likely to

continue and even accelerate. While the advent of the

Trump presidency in the US and Brexit in the UK have

suggested a backlash against globalisation in some

quarters, these are likely to be mere hiccups in the

long-term trend towards a more interconnected world.

Optimists versus pessimists
Commentators on the impact of robotics and AI on

work largely break down into two schools — those who

predict major disruption to jobs, and on the other hand,

those who predict that the doomsayers are wrong and the

impact on jobs will be positive.

Optimists’ arguments
The optimists argue that the world of work is merely

undergoing a further phase in a process of constant

evolution. They point to doom-laden predictions in other

eras which proved false. Even as long ago as ancient

Greece, Aristotle was arguing that if machines could

become sufficiently advanced there would be no further

need for human labour.6

During the First Industrial Revolution,7 agricultural

jobs vanished but were replaced by manufacturing jobs.

When manufacturing declined in “richer” countries in

the second half of the 20th century, service industry jobs

replaced them. Robotics and AI are heralded by some as

being part of the Fourth Industrial Revolution,8 although

the Third9 and Fourth Revolutions are arguably part of

the same period of change in technology.

Optimists recognise that many current jobs which

employ significant numbers will reduce significantly, but

contend that they will be replaced by other jobs. They

argue that technological advances over the centuries

have always resulted in a net increase in jobs, resulting

from the increased productivity that accompanies such

innovations.10 Some optimists go further and argue that,

at least in the UK, the economy is in desperate need of

more robots, pointing to the high levels of employment

coupled with poor levels of productivity to support

this.11

New jobs could come from increased demand for

those that already exist or the creation of entirely new

occupations. We can predict that new jobs will be

created in areas such as virtual reality, while others are

no doubt beyond our wildest dreams. During my child-

hood in the 1960s and 1970s, the internet would have

seemed as fanciful to me as Spock being beamed up by

Scotty and transported to another planet in Star Trek. Job

titles such as social media manager, app developer or

search engine optimisation consultant would have been

utterly incomprehensible.

Optimists also say that improved productivity from

use of technology can result in increased leisure time.

Such projections go back many decades, with

John Maynard Keynes having famously predicted in

1930 that we would only be working 15 hours per week

by the time his grandchildren were part of the labour

force.12 I am old enough to remember predictions that

the technological advances of the 1980s would lead to

increased leisure time for all. In practice, for many,

technology has instead resulted in being “on call” 24/7,

never leaving work behind and experiencing increased

stress.

Calls for reduced working hours nonetheless continue

to be made. Google’s co-founder Larry Page, for example,

has advocated a four-day working week.13
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Impact on jobs
Optimists and pessimists generally agree that the

skills sought in the future will be different from those

valued today. Jobs predicted to be most at risk are those

that require routine manual effort or the analysis of data.

Frey and Osborne14 produced a report in 2013 estimat-

ing the probability of computerisation of 702 occupa-

tions. These ranged from jobs such as telemarketers and

library technicians, with a 99% chance of computerisa-

tion, to dentists, social workers and primary school

teachers with less than a 0.5% chance of being replaced.

Other commentators go further, such as The Guard-

ian journalist Dan Tynan who recently set out how

actors, teachers, lawyers and even journalists are at

threat from AI.15

Caring jobs are among the jobs least at risk, accord-

ing to Frey and Osborne. It is easy to see how the

demographic changes resulting in an ageing population

will lead to increased demand for nursing and other

caring roles. Deloitte’s 2015 report16 found that between

1992 and 2014 there had been a profound shift towards

the provision of care and education services17 — a trend

that might also be partially explained by changes in

family life.18

There is, however, no consensus that caring roles will

continue to increase. One recent prediction went so far

as to suggest that robotic nurses could be the future of

healthcare19 — a development that is already happening

in Japan.20

It has been suggested that Frey and Osborne may

have overstated the impact of technology on jobs.21

Later reports have highlighted that relatively few jobs

may disappear entirely, although almost none will be

wholly unaffected. The activities which go to make up a

job may become replaceable, even if the entirety of the

work done by the human in that job might not be

susceptible to automation.22

Arguments of pessimists
The pessimists argue that this time things will be

different. They point to the unprecedented speed of

change, allowing less scope for the evolution of new

jobs to replace those which are disappearing. Among

those warning of the need to prepare for a world of less

human work are Tesla founder Elon Musk23 and British

scientist Professor Stephen Hawking.24

Online shopping has hit the number of people work-

ing in stores. This has to some extent been mitigated by

an increase in driving jobs as the roads become con-

gested with delivery vans, yet businesses are already

experimenting with drones and driverless vehicles.

Goldman Sachs recently predicted that job losses

in driving jobs across the US will amount to

300,000 per year.25 What will replace them?

Considering how very few jobs are likely to remain

unaffected by technological changes, it seems unduly

complacent to dismiss concerns that mass employment

is at grave risk on the basis that “it didn’t happen last

time”. The optimists may yet be proved right, but it

would appear negligent not to plan on the basis things

might turn out differently this time around.

Will it be different this time?
The global economic trends accompanying today’s

technological advances give reason to fear that their

consequences for jobs will not be positive.

A consistent feature of past “revolutions” has been

increased personal wealth resulting from productivity

gains, with fresh jobs developing to exploit these new-

found spending powers. The study by Deloitte26 men-

tioned above highlighted the growth of bartenders and

hairdressers from the 1950s to exploit the disposable

income created by greater efficiencies and improved

productivity.

In contrast, the current changes may be arriving at a

time when economic growth is not being matched by

increased prosperity27. Thomas Piketty’s seminal work28

has warned of the dangers arising from a low-growth

economy in which returns from capital outstrip those

from human labour. He is one of many highlighting

increased inequality in societies across the globe and the

threat this poses.29

For the optimists, technological revolution is sorely

needed to stimulate growth. For the pessimists, techno-

logical developments are not actually having that effect,

and without growth, new jobs will not replace those

being made redundant by machines.

What should be done?
It is impossible to predict accurately how the nature

of work will change in the years ahead. But policy-

makers should look at steps that might need to be taken

if the less positive future vision is correct and we are

required to adapt to a world with fewer “jobs”. There is

an urgent imperative to educate and train people to meet

the challenges of the future.

Fewer human jobs will revive interest in social safety

nets and job-creation programmes. Governments, poli-

ticians, lawyers, academics and businesspeople have

already begun floating more radical ideas to respond to

the potentially dramatic reduction in demand for human

labour including, for example, a universal income30 and

even human job quotas.31

Taxation
These developments suggest that a root and branch

reform of tax policy is needed. Taxing human jobs

through employer social security contributions (13.8%
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of the wage bill in the UK) is arguably becoming

increasingly unsustainable. As humans compete with

computers for work, our current tax system means that

humans do so with one hand effectively tied behind their

backs.

Employer national insurance contributions do, how-

ever, generate over £70 billion per year in the UK —

around 10% of the government’s entire tax receipts. The

money will have to come from somewhere. There is

already discussion of a wealth tax which could not only

replace lost revenue from work-related taxes but also

address the increasing inequalities mentioned above.32

Others have proposed a tax on robots.33

A failure to prepare for these changes could result in

social unrest.34 Increased inequality and stagnating wages

were arguably at the root of the Brexit vote in the UK

and Donald Trump’s election as US president. In both

cases, globalisation was apparently rejected by a large

proportion of the population. One does not need to be

clairvoyant to foresee further “Luddite”35 backlashes

from those left behind by the technological progress.

Globalisation
The impact of robotics and AI is unlikely to be

geographically neutral. Another predictable change is

the transfer of “work” — even if undertaken by robots

rather than humans — from locations with low labour

costs to those with strong education systems. Clearly, the

economies of cheap labour become less relevant where

work is roboticised. Countries such as Singapore,

South Korea, Hong Kong and Taiwan are likely benefi-

ciaries of this shift while the losers may be nations in the

developing world, resulting in increased geopolitical

tensions.

Frey and Osborne have recently built upon their

predictions about the effect of technology on jobs in the

US by looking at the impact globally.36 They suggest

that while 47% of jobs are vulnerable in the US, the

numbers rise to 69% in India and 77% in China.

The role of law
A recent contribution to the debate was a report

published in April this year by the International Bar

Association Global Employment Institute (IBA),37 which

sets out a thorough account of the future challenges of

this Fourth Industrial Revolution. The authors,

led by renowned German employment lawyer

Gerlind Wisskirchen, remind us that while experts dis-

agree about how long we will wait for these changes,

they all agree on their inevitability.

The report emphasises the challenges for employers

and lawmakers in adapting to the increased flexibility of

working arrangements these technological develop-

ments herald, whether in relation to working hours,

location of work or remuneration systems. The authors

also highlight the new forms of employment that are

springing up, resulting in an erosion of the dividing line

between employment and self-employment38 — a topi-

cal issue with the growth of digitally-enabled indepen-

dent work, often referred to as the “gig economy”.39

In the UK, the government commissioned

Matthew Taylor to review how employment law was

meeting the needs of modern working practices. His

report40 highlighted the need for the law to keep up with

workplace changes and address the needs of so-called

gig economy workers. Employment courts around the

world have been grappling with the employment status

of Deliveroo riders, Uber drivers41 and the like, invari-

ably applying legal rules that were designed for the

workers of a bygone era. Minimum wage and working

time laws established for more traditional types of work

do not translate easily to individuals performing their

work via online platforms, where the distinction between

working and non-working time is more blurred.

A further area to which the IBA report devotes

attention, which will pose increasing issues for legisla-

tors and businesses, is the growing importance of “big

data” and its increased role in the workplace.

Employment law as we know it today developed in

the UK in the 1960s with individual rights such as unfair

dismissal protection and redundancy pay. These reforms

coincided with the decline of manufacturing and a

reduction in 9-to-5, full-time jobs.42 Nowadays, these

rights based on protecting job security are coming under

scrutiny as they become less appropriate for more

flexible and varied working relationships enabled by

technology.

The future is more likely to focus more on the

“human rights” of workers, such as privacy, family life

and the right not to be discriminated against. As the law

develops in this direction, building on more recent

legislation, the distinction between employment and

self-employment will become less significant and nec-

essary.

Regardless of whether sufficient new jobs are created

to replace the redundant ones, the authors of the IBA

report add to the call for employers, educators, legisla-

tors and policy-makers to prepare people for significant

changes ahead. They persuasively conclude as follows:

It would be desirable for the future laws, which will

hopefully be secured at the international level by uniform

standards, to be geared to the technological developments

and the increased need for flexibility.
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Concluding comments
For employment lawyers like myself, it seems there

will be work for some time. The Frey and Osborne study

mentioned above,43 predicts that there is a 3% chance of

a solicitor being replaced by a robot or computer

compared to a 95% chance of an accountant being

replaced.

As we do not seem close to any consensus as to what

the future holds, it is also safe to say there will be plenty

of work for futurists and commentators on the impact of

robotics and AI on work. In the words of

Benjamin Disraeli in 1833, “I am prepared for the worst

but hope for the best”.

James Davies

Co-founder

Future of Work Hub

www.futureofworkhub.info

Divisional Managing Partner

Lewis Silkin LLP, London

james.davies@lewissilkin.com

www.lewissilkin.com
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Liability as an accessory to breaches of the Fair
Work Act
Ian Latham DENMAN CHAMBERS

Overview of accessorial liability provisions
Section 550 of the Fair Work Act 2009 (Cth) provides

for liability to be fixed to accessories to a contravention

of a civil penalty provision. It states that:

(1) A person who is involved in a contravention of a
civil remedy provision is taken to have contravened
that provision.

(2) A person is involved in a contravention of a civil
remedy provision if, and only if, the person:

(a) has aided, abetted, counselled or procured the
contravention; or

(b) has induced the contravention, whether by
threats or promises or otherwise; or

(c) has been in any way, by act or omission,
directly or indirectly, knowingly concerned in
or party to the contravention; or

(d) has conspired with others to effect the contravention.

Provisions in relation to accessorial liability are

designed to ensure that persons involved in contravening

conduct, often directors or very senior employees of

corporations, are held liable for their conduct insofar as

it resulted in a contravention of the relevant legislation.

Further, they also ensure that liability is able to be

imposed on persons involved in the contravening con-

duct in circumstances where a company has, for example,

become insolvent or been deregistered, and no penalty

would otherwise be recoverable.1

Fair Work Ombudsman: statement about
accessorial liability

The Fair Work Ombudsman has stated that:

We have been adventurously testing the limits of accesso-
rial liability provisions to ensure someone is held respon-
sible for breaches of the Fair Work Act.2

In the same address, the Ombudsman stated that:

And just like employers, we expect advisers to take their
responsibilities seriously.
If you know that your employer or client is running two sets
of books or keeping false records or not paying the
employees their full entitlements, know that the new higher
penalties may soon extend to them … and to you.3

Elements to be proved for accessorial liability
Accessorial liability requires a pleading of actual

knowledge on the part of each and every element of the

offence or contravening conduct … and an election to

engage in the relevant conduct.4 As Flick J held in the

recent Federal Court case of Australian Building and

Construction Commissioner v Parker:

It is also to be accepted that a pleading that alleges that a

person is an accessory to the contravention of a “civil

penalty” provision by another person should separately

allege:

• knowledge on the part of the accessory of each and

every element of the contravention; and

• the identity of the other person who engaged in the

contravening conduct.

Where the contravention is one involving an “intent” or

“purpose”, it is also necessary to separately allege that the

accessory:

• had knowledge of that “intent” or “purpose”.5

How involved in a contravention of a civil
remedy provision must the person be to be
liable as accessory?

In order that a person may be “involved in” a

contravention of a civil remedy provision, it is necessary

to demonstrate that the person in question was a know-

ing participant in the contravention.6 Mere involvement

is not sufficient.

Regardless of the precise words of the accessorial

provision, such liability depends upon the accessory

associating himself or herself with the contravening

conduct — the accessory should be linked in purpose

with the perpetrators.7

Knowledge

The proper construction of para (c) of s 550 requires

a party to a contravention to be an intentional partici-

pant, the necessary intent being based upon knowledge

of the essential elements of the contravention.8 Decla-

rations made against the primary contravener do not

prove a contravention against the accessory.9 That may

be very important if the accessory is an individual and

has exercised a privilege against penalty.

Knowledge is required to be actual. Constructive

knowledge will not suffice.10 Unless a person is wilfully
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blind, they cannot be found to be an accessory. As

White J held in the Federal Court decision in Fair Work

Ombudsman v South Jin Pty Ltd:

In several cases … this Court has referred with approval to
a passage from the advice of Lord Sumner in Zamora
(No 2) [1921] 1 AC 891 at 812–3 in which his Lordship
noted two senses in which a person may be said not to
know something because they do not wish to know it:

A thing may be troublesome to learn, and knowledge of
it, when acquired, may be uninteresting or distasteful.
To refuse to know any more about the subject or
anything at all is then a wilful but a real ignorance. On
the other hand, a person is said not to know because he
does not want to know, where the substance of a thing
is borne in upon his mind with a conviction the full
details or precise proofs may be dangerous, because
they may embarrass his denials or compromise his
protests …

In the former circumstance described by Lord Sumner, the
person will not have actual knowledge of the matter. In the
latter circumstance, the person does have that knowledge
but deliberately refrains from asking questions or seeking
further information in order to maintain a state of apparent
ignorance. That is not a circumstance of constructive or
imputed knowledge, but of actual knowledge reduced to
minimum by the person’s wilful conduct … 11

Proving knowledge of underpayment
The vast majority of accessory cases are brought in

relation to underpayments of an industrial instrument.

Proving knowledge of underpayment in such circum-

stances is not without its difficulties. As White J held in

Fair Work Ombudsman v Devine Marine Group Pty

Ltd:12 “Without knowledge that an Award is applicable,

it is difficult to see how a finding could be made that the

accessory had intentionally participated in the contra-

vention”.

As his Honour went on to hold,13 the applicant is

required to establish actual knowledge by the accessory

that:

• the person performed work for the employer;

• they did so as employees;

• their work was governed by an industrial award

(whether or not that person knew of the name of

the award);

• the award stipulated minimum rates of pay; and

• the amounts that the employer paid to the person

were less than those minimum rates.

In Fair Work Ombudsman v Grouped Property Ser-

vices Pty Ltd, Katzmann J doubted that proposition

when expressing an obiter view that where:

… the contravention is a failure to pay award rates, an
accessory must know what rates are being paid but need not
know that the rates which were paid were below the rates
prescribed by the applicable award.14

Flick J referred to both views in Australian Building

and Construction Commissioner v Parker before hold-

ing that:

Either approach, with respect, exposes a difficulty. Where
the contravention in question is a contravention of s 50 [of
the Fair Work Act], that section does not require the person
contravening a term of an enterprise agreement to have any
knowledge of the existence of an enterprise agreement and
does not require knowledge of the term being contravened
or the fact that the act of contravention is in fact contra-
vening conduct. If the “elements” of s 50 do not encompass
those matters, it is — with respect — difficult to see why an
accessory need have any greater knowledge.15

Knowledge of a system or specific facts
The need to prove knowledge of specific facts in

circumstances where there was knowledge of a system

of underpayments was dealt with by Katzmann J in Fair

Work Ombudsman v Grouped Property Services Pty Ltd.

In that case her Honour held that:

… where an alleged accessory is aware of a system
producing certain outcomes, and those outcomes constitute
contraventions of the Act, it is unnecessary to show that the
alleged accessory knew the details of each particular
instance of those outcomes in order to show the requisite
knowledge. … But much of the Ombudsman’s submissions
in this respect rose no higher than evidence that [the
accessory] was told that [the employer] had failed to pay
certain entitlements to certain employees on certain occa-
sions, and thereafter failed to ensure that [the employer]
paid the same entitlements to different employees on
different occasions. Evidence of this nature is inadequate:
the mere fact that [the accessory] was put on notice that a
particular kind of contravention had occurred did not make
him strictly liable for all similar contraventions occurring in
the future. Nor does it give rise to an inference that he had
actual knowledge of those later contraventions or of a
“system of non-compliance”.16

Knowledge of a corporation
Difficult questions also arise when determining the

knowledge of a corporation. No one individual may

have knowledge of all of the elements of the contraven-

tion. Can the court then aggregate the knowledge of

more than one individual to prove that the corporation as

a whole had that knowledge? In Building Industry

Inspectorate v Construction, Forestry, Mining and Energy

Union (No 2), Manousaridis FCJ explained that:

There are cases that have considered whether the knowl-
edge of different agents of a body corporate of different
facts may be attributed to the corporation so that the
company may be taken to have the combined knowledge of
the agents. The cases are discussed in Ford, Austin &
Ramsay’s Principles of Corporations Law. The authors
there consider the circumstances in which the knowledge of
different agents may be combined and attributed to the
body corporate of which they are agents.17

In an unpublished paper, Ingmar Taylor and

Larissa Andelman concluded that: “The issue of whether
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and in what circumstances knowledge of individual

employees can be aggregated to demonstrate knowledge

of a corporation is an unsettled area of law.”18

Accessory to one’s own action

There is also some doubt about the ultimate reach of

accessorial liability. One contextual limitation may be

found in the intersection between accessorial liability

and primary liability for a contravention. It is theoreti-

cally possible for a body corporate to be deemed to have

contravened the Fair Work Act through the actions of its

officers and employers by virtue of s 793. Could the

officer then be found to be an accessory to the deemed

contravention of the company, in effect becoming an

accessory to his or her own contravention?

At least in a criminal context, the courts have

consistently made clear the need to fix either direct or

indirect liability for offences.19 As Dixon J held in

Mallan v Lee:

It would be an inversion of the conceptions on which the

degrees of offending are founded to make the person

actually committing the forbidden acts an accessory to the

offence consisting in the vicarious responsibility for his

acts.20

Federal Circuit Court Judge Vasta dealt with the point

in Australian Building and Construction Commissioner

v Hanna (No 2).21 In that case, his Honour held that:

There is no doubt that it is unusual to consider that a person

is an accessory to their own actions. But that is because

there is usually no need to consider such a state of affairs

because, in such a situation, the person is liable as a

principal offender and that is sufficient.

There is nothing in the wording of s.550 that would

preclude a principal contravener also being involved in a

contravention. That much was made clear in Hamilton

(supra). In fact, it is on this basis that many “prosecutions”

launched by the Fair Work Ombudsman (“FWO”) come

before the Courts.22

His Honour went on to reach a conclusion that:

I cannot find any authority where the reasoning of the FWO

has been challenged. It may be that this point has never

been argued and has just been accepted by Respondents to

actions taken by the FWO. But it seems to me, that the

acceptance of such a conclusion by parties in such proceed-

ings is because the conclusion is both logical and correct.23

It is an unconventional approach to statutory con-

struction to use the behaviour of parties in other cases to

determine the meaning of a statutory provision. His

Honour’s decision is unlikely to be the final word on the

matter.

Conclusion
The accessory provisions provide a very powerful

forensic tool for the Fair Work Ombudsman. Neverthe-

less, that power is not without limit, even though its

precise limitations still await authoritative determina-

tion.

Ian Latham

Barrister

Denman Chambers

ianlatham@denmanchambers.com.au

www.denmanchambers.com.au
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Make sure your “expert” witness is an expert
Chris Molnar TRESSCOX LAWYERS

Parties to litigious employment matters may require

an expert witness for a variety of evidential reasons —

a financial expert to establish pecuniary loss, a medical

expert to establish incapacity and the extent of pain and

suffering, or an engineer to identify reasonable measures

to eliminate safety hazards. However, expert evidence,

or more formally, opinion evidence, must qualify and be

accepted by the court as admissible evidence.

This article examines a recent ruling of the Magis-

trates Court of Tasmania on 24 August 2017 in the

matter of Sears v Copper Mines of Tasmania Pty Ltd1

(Sears), which determined that the expert evidence

presented by the Tasmanian Director of Public Prosecu-

tions (DPP) by one witness, a critical witness, was

inadmissible (Ruling). The article also comments on

implications for litigators.

Background to Sears
Frederick Sears was the Tasmanian Chief Inspector

of Mines. Mr Sears brought a prosecution against

Copper Mines of Tasmania Pty Ltd (CMT), the operator

of the Mount Lyell Mine in Queenstown, under the Work

Health and Safety Act 2012 (Tas) (WHS Act) in relation

to a fatality, arising from a mud rush event, which took

place at the mine on 17 January 2014. It was alleged that

CMT had failed in its health and safety duties under the

WHS Act in respect of the incident. The DPP assumed

the conduct of the prosecution.

The hearing commenced on Monday, 14 August 2017.

On the seventh day of the hearing, on 22 August 2017,

the DPP presented John Webber, a mining engineer, as

one of its witnesses and sought to qualify him as an

expert witness under s 79(1) of the Evidence Act 2001

(Tas).2 Section 79(1) provides an exception to the rule

that opinion evidence is not admissible:

If a person has specialised knowledge based on the person’s
training, study or experience, the opinion rule does not
apply to evidence of an opinion of that person that is wholly
or substantially based on that knowledge.

CMT argued that the exception under s 79(1) should

not apply to Mr Webber’s evidence, thus making inad-

missible at least a large part of Mr Webber’s evidence. If

the exception did apply, CMT argued that the court

should in any event exercise its discretion to exclude

Mr Webber’s evidence under s 137 of the Evidence Act

as it was unfairly prejudicial: “In a criminal proceeding,

the court must refuse to admit evidence adduced by the

prosecutor if its probative value is outweighed by the

danger of unfair prejudice to the defendant.”

Debate over whether Mr Webber would qualify as an

expert witness continued on the eighth day, 23 August,

and on the ninth day, 24 August, the court made the

Ruling against the DPP. On the 10th day of trial,

28 August, the DPP applied to have the complaint

dismissed, effectively withdrawing the charges against

CMT in relation to the fatality.

Arguments of CMT
CMT’s key arguments to disqualify Mr Webber as an

expert witness were:

• some of the areas on which he expressed an

opinion were outside his expertise.3 Mr Webber

was a general mining engineer but he also expressed

an opinion about correlation between rainfall and

mud rush events, meteorology, hydrology and

sublevel caving, all of which arguably fell outside

his expertise as a general mining engineer. The

report by Mr Webber, which the DPP sought to

rely on, was not in the form of a proof of evidence

and did not set out the assumptions on which the

opinion evidence was based;

• lack of independence as an expert witness.4

Mr Webber had been involved at an early stage in

Mr Sear’s investigation — he had allegedly made

presentations to the DPP, authored parts of the

prosecution’s recommendation and held the view

that it was appropriate for CMT to be prosecuted;5

and

• he had acted as a consultant and given recommen-

dations in relation to an earlier mud rush incident

at the Mount Lyell mine in 2009. As such, he was

a witness on factual issues as well as a purported

expert witness.6

Arguments of the DPP
In response, the DPP argued:

• Mr Webber had extensive experience in mining

and was entitled to refer to and rely on information

from other sources;7

• he had experience in dealing with data from

hydrologists and meteorologists;8

• it is the evidence, not the form of the proof that is

important;9
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• as a consultant Mr Webber was independent, with

no interest in a prosecution, and had not reached

any particular conclusion about prosecution;10 and

• it was possible to “determine whose opinion and

on what basis the conclusions were drawn”.11

Legal background
CMT referred to a number of cases in support of its

arguments.

On the requirement that the opinion evidence clearly

set out its reasoning and its assumptions, some of the

key decisions CMT relied on were Makita (Australia)

Pty Ltd v Sprowles, HG v R, Jackson v Lithgow City

Council, R v Tang, Dasreef Pty Ltd v Hawchar, and

Ocean Marine Mutual Insurance Association (Europe)

OV v Jetopay Pty Ltd where the Full Court of the Federal

Court stated:12

The further requirement that an opinion be based on
specialised knowledge would normally be satisfied by the
person who expresses the opinion demonstrating the rea-
soning process by which the opinion was reached. Thus, a
report in which an opinion is recorded should expose the
reasoning of its author in a way that would demonstrate that
the opinion is based on particular specialised knowledge.13

On the issue of partiality some of the key decisions

referred to by CMT were McMartin v Newcastle Wallsend

Coal Co Pty Ltd, Australian Securities and Investments

Commission (ASIC) v Rich and Phosphate Co-operative

Co of Australia Pty Ltd v Shears (No 3) where

Brooking J stated on the issue of independence:14

There will often be a danger that the client, who may well,
in addition, be engaging experts who are to act in a partisan
capacity, will come to regard the independent expert as
another member of a team which is being paid very large
sums of money to achieve a certain result. The client will
often, as here, have at its disposal other advisers who are in
a position, by reason of qualifications and experience, to
influence, either directly, or indirectly through representa-
tions made by the client, the judgment or actions of the
independent expert. The greatest circumspection is required
in relation to this matter of making representations to an
independent expert, not by way of correcting some error of
fact, but by way of influencing his judgment on the
established facts.15

The ruling
In accepting CMT’s arguments, and excluding

Mr Webber’s evidence under ss 79(1) and 137 of the

Evidence Act, the court ruled, as a summary:16

• the proof was in the form of investigator’s notes,

not a proof of evidence;

• the witness was not aware of his duties as an

independent witness;

• the witness failed to (i) identify facts upon which

his opinion was based, (ii) to clearly differentiate

between facts and expert opinion, or (iii) explain

the process of thinking that led to the conclusion;

• the witness relied on facts sourced from his own

prior dealings with CMT and other sources — it

was not possible to identify the basis on which he

has expressed his ultimate opinion, nor were some

of the assumed facts disclosed until cross-

examination;

• the witness was not independent: (i) he was part of

the prosecutor’s team; and (ii) he advised CMT

following the 2009 mud rush event;

• some parts of the witness’ evidence was outside

his expertise.

Implications
Whether acting for a plaintiff or defendant, lawyers

need to carefully assess the requirement for an expert

well before hearing and then, if needed, follow some key

guidelines:

1) identify very clearly the particular issue for which

expert evidence is required;

2) choose an expert who has the specialised knowl-

edge or experience to address that issue, and this

may involve a lawyer making extensive enquiries;

3) on engagement, the expert should be provided

with the Expert Witness Code of Conduct appli-

cable to the relevant jurisdiction. This Code, the

receipt of which should be acknowledged in the

expert’s report, usefully sets out the expert’s duty

to the court and the form of the report;

4) the letter instructing the expert should clearly set

out each of the issues which the expert should

address, together with relevant documentation.

That letter and other written communications with

the expert is likely to be discoverable;

5) the lawyer should review whether the report com-

plies with the Code; and

6) the lawyer should understand that the expert is

independent and their duty is to impartially assist

the Court above any duty to a party. This does not

stop a party from engaging an expert to provide

advice on litigation strategy but that expert should

not be used to give expert evidence.

Concluding remarks
Much litigation in the employment field will typically

need at some point to rely on expert evidence. Most

litigation on safety issues, such as in the Sears case, will

require expert evidence because risk management of

hazards requires specialised knowledge or experience.

While the substantive law will usually be front and

centre in successful litigation outcomes, procedural law,
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including the admissibility of expert evidence, may also

be an important factor in a successful outcome, and the

Sears case is a reminder to litigators of the significant

challenges in this area.

Chris Molnar

Partner

TressCox Lawyers

Chris_Molnar@tresscox.com.au

www.tresscox.com.au
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