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IP RIGHTS

Whose haka
is it anyway?

All rugby fans will recognise the thigh
slapping, eye-rolling haka performed
by the All Blacks rugby team for well
over a hundred years, and its elevation
to a cultural icon of New Zealand.

But recent commercial exploitation of the
‘Ka Mate" haka—composed by Te Rauparaha,
a chief of the Ngati Toa tribe, and made
famous by the All Blacks has angered many
Kiwis who view its use in Fiat car ads
or American gridiron films as inappropriate
and disrespectful. Even the reactions
of some opposition rughy teams have
prompted cries of cultural insensitivity.

So when a land settlement recently
announced the NZ government's recognition
of Te Rauparaha’s authorship of and Ngati
Toa's interest in the Ka Mate haka, there
was concern that a cultural standard was
being taken out of public ownership and
that this might affect the All Blacks' right
to use it.

The acknowledgement of authorship may
prove partly symbolic and appears to fall
outside the bounds of traditional IP
protection: any copyright in the haka would
have long since expired, and Ngati Toa
have had trade mark applications
registered. However, whilst the terms of the
settlement will not entitle Ngati Toa to any
veto or royalties, the acknowledgement
of cultural significance may be the first
step in arguing that their interests
should be “recognised” in any commercial
exploitation of the haka.

New Zealand's Prime Minister has assured
rugby fans that the settlement will not
restrict performance of the haka by the All
Blacks. Success at World Cup time may
not be as simple.
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CREDIT CRUNCH

When the Saints
go marching down

Last issue we remarked upon the
impact of the credit crunch on sport.
Since then, the recession has deepened
and a number of football clubs now
face insolvency.

League Two outfit Darlington entered
administration on 25 February for the
second time in 6 years. That means
a 10 point deduction. Weymouth FC
have struggled: they had to field
a youth side for their February fixture
against Rushden & Diamonds (the
first-team refused to play as they
weren’t properly insured), and the
youngsters went down 9-0. But the
highest profile casualty has been
Southampton. The Club’s holding
company, but not the Club itself,
went into administration in April.
That wasn’t good enough for the
Football League, which imposed
a 10 point penalty on the Club,
effectively relegating them to League
one. West Ham look to have had
a narrow escape: a deal between
the Icelandic owners and their
creditors (essentially, banks) appears
to have averted any risk of the
Club going under.

What does administration mean for
clubs? Administration aims to rescue
a company as a going concern or,
where that’s not possible, to achieve a
better return for creditors in a winding
up. The latter may be achieved by
selling the company’s assets to a new
company, leaving the old company
with the debts, ripe for liquidation.

The economic pressures on clubs
remain. Research commissioned by
the CCPR has suggested that 6,000
sports clubs in the UK could be forced
to close as a result of the recession.
No one can say whether Southampton
will be the last high profile sporting
victim of the credit crunch.
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TAX

An inspector
calls. ..

There has been a significant increase
in HM Revenue and Customs (HMRC)
interest in sports clubs. A number of clubs
are now facing (or about to face) a PAYE/
NIC audit from an HMRC inspector.

During the audit, the inspector will
examine all the aspects of the club PAYE
& NIC treatment of employees and other
workers (e.g. self-employed contractors).

HMRC will be paying particular attention to:

Payments to agents

HMRC will examine the contracts between
the parties with a view to showing that
the agent acted for the player rather
than (or in addition to) the club. If HMRC
are successful some or all of the agent’s
fees will be treated as a benefit in kind
on which the club will be asked to settle
the outstanding tax and NIC on a grossed
up basis.

Testimonials

HMRC will examine the player’s
employment and the operations of any
testimonial committee with a view to
showing that the testimonial is either
earnings from employment (and therefore
subject to PAYE and NIC in full) or a
payment in connection with the termination
of the player’s employment with the
club (and therefore is subject to PAYE
in so far as it exceeds £30,000).

If there has been any failure to operate
PAYE/NIC correctly the club may be
presented with a very large tax bill. Not
only will HMRC seek outstanding tax and
NIC for the current year and the past six
tax years but it will also seek interest
and penalties.

So you should look to get your club’s affairs
in order (including reviewing contractual
arrangements) before the inspector calls.
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IMMIGRATION

Rughy: Playing
catch-up with
the visa rules

To sponsor overseas players and coaches,
clubs must now have a government issued
‘sponsorship licence’. A club may only
sponsor players and coaches who meet
requirements agreed between the UK
Border Agency and the RFU/WRU/SRU.
These criteria are designed to ensure that
only those players or coaches who will
‘make a significant contribution to the
development of their sport, at the highest
level in the UK" will be admitted.

The RFU seems to apply criteria in an
arbitrary and inflexible manner. The WRU
has not agreed its criteria with the UK
Border Agency, leaving Welsh clubs unable
to sponsor overseas players or coaches,
or even extend the contracts of existing
overseas players.

Many proposed coaches and players have
sought to avoid the sponsorship criteria by
obtaining a ‘Tier 1" visa. A player who has
a degree, speaks English, and has earned
a reasonable sum over the preceding
year would previously qualify. However,
changes to the Tier 1 criteria mean that
a player now needs at least a Masters
degree to qualify.

Another problem for clubs is an increase
in visa refusals. Anyone who has overstayed
a previous visa, faces a mandatory ban
from the UK for at least 12 months.
If a player knows he was offside of the
rules, and seeks to conceal that fact
in his visa application, then he could face
a 10 year ban from the UK.
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AGENTS

No man
can serve
two masters

The Court of Appeal has recently handed
down an uncompromising decision
relevant to all sports agents.” Kelvin Jack,
the Trinidad and Tobago goalkeeper,
signed for Dundee United in 2004. Jack had
agreed to pay his agent 10% of his
salary with Dundee United if the deal was
done. So far, so good. But the agent had
also agreed with the club, separately and
without telling Jack, to be paid a separate
fee of £3,000 for getting Jack his work
permit. When Jack found out about the
secret deal, he stopped paying his agent
10% of his salary and litigation ensued.
The Court ordered the agent to repay Jack
all the 10% salary commission the player
had paid, and for the agent to give Jack
the £3,000 the agent had obtained from
the secret work permit deal.

Agents are not allowed to make secret
profits. If they do, they are liable to pay
their principal whatever they have gained.
While this may not always happen
in practice, this has long been the law,
as the Court of Appeal had made clear
in Kelvin Jack’s case. The rationale
is that an agent’s own personal interests
are entirely second to the interests
of his or her client. The principle is not
compensatory: it does not matter if the
principal (i.e. the player) has not suffered
aloss.

Is there a way round it? Yes, but only
if the agent fully discloses the deal to the
principal in advance and the latter clearly
understands and consents. But the general
rule is clear: no secret deals.

! Imageview Management Limited v. Kelvin Jack
(2009) EWCA Civ 63
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EMPLOYMENT

Sexual orientation
equality and sport

The Rugby Football League (RFL)
has become the first governing
body of a major sport in the UK to
sign up to Stonewall’s campaign
against homophobia. As a result of
the campaign, Oldham Roughyeds,
Salford City Reds and Bradford
Bulls have all been proactive in
establishing links within their local
gay communities.

Stonewall, founded in 1989, has
promoted equality for lesbians, gay
men and bisexuals in particular
in the workplace. The Employment
Equality (Sexual Orientation)
Regulations 2003 make it unlawful
for an employer, or fellow employee,
to discriminate directly by treating
a person less favourably than others
because of their actual or perceived
sexual orientation, or to harass a person
on grounds of sexual orientation.

However, sport remains an area
where homosexuality is still very
stigmatised and homophobic
chanting and abuse at sports matches
is not uncommon. It is something
of a coup on the part of Stonewall
to have secured the RFL’s support.

From the very start of the 2009 Super
League season, posters and logos
announcing “Some people are gay.
Get over it!” have started appearing
at rugby league grounds in the UK
and in match programmes. In turn
Stonewall will provide rugby league
clubs with information on how to
ensure their cultures are fully inclusive
and meet all standards on diversity.
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SPONSORSHIP

Sponsors pull
the plug

Sponsors are cutting back their sport
spend. The examples are numerous:
before their own demise, General Motors
had ended a decade long association
with Tiger Woods; one of London
2012’s key sponsorship agreements
is in doubt after Nortel filed for
bankruptcy in the United States; AIG,
with vast problems of its own, ruled out
renewing its sponsorship of Manchester
United; and Vodafone is ending its
12 year sponsorship of the England
cricket team.

A recent US sponsorship survey found
that 51% of companies were planning
to spend less on sponsorship in 2009
than last year, and that 47% said they
would like to get out of current deals.

How will sponsors get out of paying?
Sponsorship agreements may contain
break clauses allowing a sponsor
to terminate the contract in return for a
break fee. Otherwise it is likely that the
sponsor will simply not take up its right
to renew. Consequently, the longer the
term of the agreement, the safer the
sponsored club or competition will feel.
For clubs it is essential that sponsorship
agreements allow the club to terminate
if the sponsor is on the brink
of insolvency. This will allow the club
to end quickly a souring relationship
and find a solvent sponsor.

The concern for sport in the current
climate is that it will have to work
much harder to secure sponsorship.
Though companies are still keen
to maintain an association with sport,
it is now a buyer’s market (as many
as 20 English football clubs in the top
two divisions are currently chasing
new shirt sponsors). Clubs and events
that can show flexibility and match
their demographic to those of their
sponsors are more likely to have deals
renewed or be able to attract any
new deals.
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DOPING

Being watched
by the detectives

In the war against doping, the next
skirmish is never far away. The World
Anti-Doping Agency (WADA) brought in
stringent new rules for sports people
from 1 January 2009. Under the rules,
all athletes need to notify their hourly
whereabouts three months in advance,
so the drugs testers know where to find
them. Any changes to schedules also
have to be updated. Anyone missing
three drugs tests in an 18 month period
can be suspended for up to two years.

The rules have been criticised from
various quarters. UEFA and FIFA are
unhappy, as is FIFPro, the association
of European football players’ unions.
Leading tennis players, including Andy
Murray, have been very vocal in their
disquiet. The tennis pro’s world is an
itinerant one, making notification of precise
whereabouts at any given moment
a logistical headache.!

But the sternest challenge so far has
come from an assortment of 65 Belgian
athletes, cyclists and footballers, who
have brought a legal action against
the WADA rule in the Belgian courts.
The Belgian refuseniks say the rule
infringes the European Convention
of Human Rights, which protects an
individual’s right to privacy. No ruling
is expected until later this year, and
the case is as yet a national one, not at
European level. So for the foreseeable
future, diary management will be as
important for an athlete as getting the
hours in on the training field.

! The ramifications of the positive cocaine test by
the French tennis player Richard Gasquet have yet
to be known at the time of writing
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Newsnotes are produced regularly
by Lewis Silkin’s Sports Law Group.

The Group brings together lawyers
within our firm who practise in
intellectual property, commercial,
employment, litigation and dispute
resolution, immigration, property,
tax and corporate law.

They represent a wide range of
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the world.
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Introducing Lewis Silkin’s Sports Law Group...

Lewis Silkin’s Sports Law Group includes experts in all of the firm's areas
of legal expertise. In this edition of Newsnotes, we introduce you to

Vince Toman and Victoria Goode. To find out more about the group, please
visit www.lewissilkin.com/ourservices and click on the ‘Sports law’ section.

| specialise in employment law and in
particular collective bargaining arrangements.
| also have experience in the sports law
arena, having acted for clubs and players
as well as coaches. | have advised on both
disciplinary procedures and competition
rules. Most of my work is of a contentious
nature relating to termination of employment
contracts and disciplinary matters.

Vince Toman )
Employment & In;e\jtlves
Barrister, Lewis Silkin LLP | have recently been involved in ad\”smg

on a number of dismissals of coaching staff
at a number of Premiership Football Clubs.

| am currently acting for a female employee bringing a complaint
of sex discrimination/unfair dismissal against a Premiership
Football Club.

Alas, rugby league is my passion having grown up and played it for
my local team in Cumbria. Following a serious back injury | became
a professional rugby league referee and continued until | moved south
in 1981. This experience of refereeing has assisted me when advising
on misconduct charges against players of both codes.

| am a season ticket holder at Quins RL as well as Manchester United,
so it's the best of both worlds and all year round sport.

| am an employment tax and incentives
lawyer. My work generally involves advising
employers and employees on their PAYE/
NIC liabilities and how to incentivise
employees in a tax efficient way.

Victoria Gogge

For clubs and players this includes advising Employ
on HMRC audits, as well as structuring Partner,
testimonials, image rights arrangements
and bonuses tax efficiently.

ment Tax & Ince
. nt
Lewis Silkin [1p

| have an LLB and qualified as a solicitor in 1992.

When I'm out of the office, | enjoy interior design and DIY.





