
Has COVID-19 (and/or any Government, legal or regulatory steps taken to combat the virus) prevented, hindered or delayed the performance of the contract?

Yes – at least arguably.

Does the contract contain a force majeure clause?

Yes

The precise wording of the clause is of critical importance. Could COVID-19 (and/or any Government, legal or regulatory steps taken to combat the virus) be covered by the clause?

A) Is there any express wording such 
as “epidemic”, “pandemic”, “disease”, 
“illness”, “government action”, 
“national emergency” or “quarantine”?  

B) Is there a catch-all provision such 
as “any other cause beyond the Party’s 
control” which could apply?

C) Is any of the wording in A) 
expressly excluded?

Maybe Maybe Yes

Force majeure will not be available

Have the procedural requirements been complied with?

Has the clause been 
triggered? e.g. does the 
contract provide that the 
force majeure event must 
have “prevented”, “delayed” 
or “hindered” performance?

Was the force majeure 
event the sole cause of the 
party’s failure to fulfil its 
contractual obligations? 
(Note that if the contract 
is simply more difficult, 
expensive, economically 
unviable or reputationally 
damaging to perform, this 
may not be sufficient).

Are there any notification 
requirements in order to 
rely on the clause?

Are there any continuing 
obligations once the force 
majeure clause has been 
invoked?

Has the party relying on 
the force majeure clause 
taken reasonable steps to 
avoid the relevant event 
and mitigate its loss? Is 
alternative performance 
possible?

What are the contractual 
consequences of a valid 
clause? e.g. suspension of 
party’s obligations whilst 
the event of force majeure 
is ongoing; contract 
cancellation.

Force majeure may be available and, if successful, the party’s obligations will typically be suspended until the event ceases.

Note: Force majeure is rarely straightfoward. Even where the contract does contain a force majeure clause, it is still uncertain as to whether a party will be able to rely on it to protect against claims for non-
performance as a consequence of difficulties arising from COVID-19 (and/or any Government, legal or regulatory steps taken to combat the virus). We would always advise obtaining legal advice a) before 
declaring force majeure or b) after receiving a force majeure notice from a counterparty. For further Covid-19 advice, please contact your usual Lewis Silkin contact or Mark Lim at Mark.Lim@lewissilkin.com.

Force majeure clauses may entitle a contracting party to terminate a contract, avoid liability for breaching obligations under the contract or delay performance of contractual obligations on the 
occurrence of specified events which are beyond the control of the parties and where the party seeking to enforce the clause is not the cause of the specified event.

Force majeure



Frustration

A contract which does not contain a force majeure clause (or which contains a force majeure clause which does not cover the 
specified COVID-19 event or any Government, legal or regulatory steps taken to combat the virus) may be discharged (and 
automatically terminated) by frustration upon an occurrence which a) makes the contract physically or commercially impossible to 
perform, or b) makes the performance of the contract radically different from what was contemplated at the time the contract was 
entered into. Frustration is a common law doctrine and available even when not expressly referenced in the contract.

Has the contract already been formed?

Yes

Does the frustrating event go to the root of the contract and go entirely beyond 
what was contemplated by the parties when they entered into the contract?

Is the party seeking frustration innocent of causing the frustrating event?

Does the frustrating event make the contract a) physically or commercially impossible to perform, or b) radically different 
from that contemplated by the parties at the time of entering the contract?

Is the subject matter of the contract 
unavailable?

Is there a supervening illegality? (e.g. 
a change in the law making performance 
impossible)

Is there an unexpected delay in 
performance? (e.g. a delay which falls 
outside of what the parties could have 
reasonably contemplated at the time of 
entering the contract)

Is there a force majeure clause in the contract which covers the circumstances in question?

Frustration will not be available 
and parties should seek a remedy 
under the force majeure clause 
instead.

Frustration may be available 
and, if successful, will result in 
the automatic termination of the 
contract.

Note: Frustration generally only applies in extreme scenarios and is rarely upheld by the Courts as lawfully terminating contracts 
between commercial parties. We would advise obtaining legal advice prior to seeking reliance on this doctrine. For further Covid-19 
advice, please contact your usual Lewis Silkin contact or Mark Lim at Mark.Lim@lewissilkin.com.
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