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Who pays the costs?
The general rule is that the loser pays the winner’s 

costs. This has many attractions, not least that 

it acts to deter weak and speculative claims. 

However, this is only the starting point as the 

court will consider other factors such as the 

parties’ conduct, whether the winning party lost 

on certain issues, the respective parties’ approach 

to negotiations and the circumstances of the case 

generally. Additionally, for all claims (except where 

the value of the claim is £10 million or more or 

other, very limited, exceptions apply), parties are 

required to prepare a detailed costs budget to be 

agreed with their opponent or subject to a cost 

management order of the court. Any variations of 

the budget need to be agreed or ordered by the 

court. Following the end of the claim, the court 

will order (or the parties will agree) who should 

pay the costs and in what proportion. If the parties 

are unable to agree the amount of costs to be 

paid, the court will carry out a detailed assessment 

taking into account the budget which has been 

set. 

In addition, during the course of a claim the court 

may, in appropriate circumstances, make summary 

orders in respect of costs which are payable within 

14 days of the order being made.

Public or private?
All hearings, whether a trial or application, 

are open to the general public subject to very 

limited exceptions (e.g. in cases involving highly 

confidential matters or trade secrets).

A non-party (e.g. a journalist) may obtain, 

sometimes without the permission of the court, 

a copy of any document filed at court (subject to 

certain limitations). However, it is possible to apply 

for an order restricting access.

Mediation
The courts actively encourage parties to take part 

in some form of ADR and will stay (i.e. adjourn) 

proceedings if necessary to allow them to do so. 

Failure to provide good reasons as to why a party 

refused to enter into ADR may result in an adverse 

costs order. It is the duty of all lawyers in this 

jurisdiction to advise their clients to consider ADR.

The Civil Procedure Rules (the 
“CPR”) and case management
All civil claims in the English courts are subject to 

the CPR, a procedural code with the overriding 

objective of dealing with cases justly and at a 

proportionate cost. The CPR impose on the courts 

an express duty to manage cases to ensure their 

efficient progress. This includes, for example:

•	 encouraging co-operation and settlement 

between the parties (including the use of 

Alternative Dispute Resolution (“ADR”) if 

appropriate);

•	 identifying the issues in the case and 

deciding the order in which these issues 

should be dealt with;

•	 deciding on timetables and directions to 

ensure the efficient handling of the case; 

and

•	 where possible minimising court attendance 

by the parties and dealing with as many 

aspects of the case as is possible on the 

same occasion.

The courts monitor cases from commencement 

through to trial to ensure that they are managed 

efficiently and proportionately according to the 

amount of money involved, the importance of the 

case, its complexity and the financial position of 

each party. 

In addition, the courts will expect parties to 

cooperate with each other and failure to do so 

may result in a costs order being made against a 

party who is acting unreasonably.

Before proceedings are started
The CPR require parties in all cases before 

proceedings are commenced to act reasonably in:

•	 Trying to avoid the necessity for legal 

proceedings by attempting to reach an 

agreement where appropriate; and

•	 Exchanging information and documents 

which are relevant to the claim within a 

specified time period.

Failure to follow these rules may lead to a party 

being penalised by the court by way of an adverse 

costs order.

Introduction 
The English courts are regularly chosen 
as the forum for the resolution of 
disputes, even between parties who 
do not have any other link to the 
jurisdiction. English judges are used 
to dealing with cases where one or 
both parties are not located within 
the jurisdiction and regularly deal 
with cases where initial applications 
concern a dispute over jurisdiction.

This guide provides an outline of the 
civil litigation process in the English 
courts. It sets out the key points 
to bear in mind when bringing or 
defending a claim in England.
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•	 read out in court;

•	 referred to in a public hearing; or

•	 the court gives permission.

In some cases where the confidentiality of the 

documents goes to the root of the case the court 

may order that evidence is not given in open 

court, thereby protecting the confidentiality.

Witness statements and cross-
examination of witnesses
Parties to proceedings are required to prepare 

and exchange with the other parties witness 

statements relating to any evidence of fact they 

wish to rely on at trial. The court may limit the 

issues a witness may deal with. Great care must 

be taken in the preparation of witness statements 

to ensure that they cover all the points which the 

party calling that witness needs that witness to 

prove. A witness who is called to give evidence 

at trial may be cross-examined on his/her witness 

statement to test the accuracy and completeness 

of his evidence. Cross-examination can be a very 

useful tool in testing an opponent’s evidence. 

Where witnesses (and sometimes documents) are 

located outside of the jurisdiction, it is possible to 

apply for the English court to request the relevant 

foreign court to obtain the evidence and transmit 

that evidence back to it. 

Expert witnesses
It may be necessary to call expert evidence in order 

to prove or disprove a case. If it is required, a party 

will have to provide the court with an estimate 

of the costs of an expert as well as the issues the 

expert will address. It is the overriding duty of an 

expert to assist the court on the matters within 

his/her expertise. Expert evidence presented 

to the court should be, and should be seen to 

be, independent. The substance of the expert’s 

evidence in the form of an expert’s report will be 

served on the other side before trial to ensure that 

each party is fully aware of the nature and extent 

of the expert evidence to be given by the other 

side.

The court will also encourage, by order if 

necessary, discussions between experts with a 

view to promoting agreement and a narrowing of 

the issues for trial.

The most common form of ADR is mediation. 

There are many highly regarded mediators 

in England who can assist in this process. A 

mediation normally takes place at an agreed 

venue on an agreed date. Any mediation will be 

confidential and if no agreement is reached, the 

content of the mediation meeting will remain 

confidential and cannot be referred to in court.

Commencing a claim
Once a claim is issued the parties will file detailed 

Particulars of Claim, a Defence and a Reply. These 

documents are collectively called “Statements of 

Case”. The time periods for the filing of these 

documents may be extended by the court and in 

certain circumstances by agreement between the 

parties.

Disclosure (known as discovery in 
the US)
Following completion of the Statements of Case, 

the next step is usually disclosure where the parties 

disclose to each other documents relevant to the 

claim. The disclosure rules in the CPR seek to strike 

a balance between ensuring that key evidence is 

brought to light and avoiding disproportionate 

expense. The parties in most claims will be 

required to prepare a disclosure report setting out 

their proposals as to how disclosure should be 

conducted and undertaken. The report will help 

the court decide what disclosure order to make 

and will enable the parties to discuss the nature 

and extent of disclosure. The court will often order 

“standard disclosure”, which requires the parties 

to disclose to each other:

•	 The documents upon which each party 

relies; and

•	 The documents which adversely affect each 

party’s own case or another party’s case, or 

which support another party’s case.

For the purposes of standard disclosure a party:

•	 need only give disclosure of documents 

which are or have been in that party’s 

control; and

•	 is only required to disclose those documents 

which have been found by a “reasonable 

search”.

However, the parties may agree, or the court may 

order, a different type of disclosure order such as 

one based on and limited to the issues in dispute 

or, in appropriate cases, an order dispensing 

with disclosure altogether. For the purposes of 

disclosure a “document” is anything upon which 

information is stored, whether it be paper based, 

electronic or otherwise. 

Preservation

Once litigation is contemplated, a party is under 

a duty to preserve all documents (including 

electronic documents) which may become 

disclosable in that action. A failure to preserve 

documents at the outset, or give proper disclosure 

once litigation has commenced can result in 

judicial criticism, penalties or adverse inferences 

which are harmful to the case. A party (or 

expected party) to litigation in England must 

therefore be warned at the outset to: maintain 

all copies of relevant documents, not to mark or 

annotate relevant documents, and not to create 

any new documents without speaking to their 

lawyer first.

Withholding documents

It is possible to withhold certain documents 

from being inspected by the other side on the 

grounds that they are “privileged”. Privilege 

is a complex area of law and advice should be 

sought as to whether particular documents are 

privileged. The two most common grounds of 

privilege relied upon are legal advice privilege 

and litigation privilege. Legal advice privilege 

covers confidential communications between 

lawyers and their clients which are created for 

the dominant purpose of seeking, providing or 

receiving legal advice. Litigation privilege covers 

confidential communications between lawyers 

and their clients, or the lawyer or client and a third 

party, which come into existence for the dominant 

purpose of being used in connection with actual 

or pending litigation.

Confidential documents

Documents which are confidential but not 

privileged must be disclosed. However, 

confidentiality in disclosed documents is preserved 

by an express rule in the CPR which provides that 

no ancillary or collateral use may be made of any 

disclosed documents without the consent of the 

party who gave disclosure of the document unless 

and until they are:
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This publication provides general guidance only:  
expert advice should be sought in relation to  
particular circumstances. Please let us know by  
email (info@lewissilkin.com) if you would prefer  
not to receive this type of information or wish  
to alter the contact details we hold for you.

© May 2017 Lewis Silkin LLP

For further information  
on this subject please contact:

Nigel Enticknap 
Managing Associate

T + 44 (0) 20 7074 8336 

nigel.enticknap@lewissilkin.com
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5 Chancery Lane – Clifford’s Inn  
London EC4A 1BL
DX 182 Chancery Lane
T	 +44 (0)20 7074 8000  |  F	+44 (0)20 7864 1200
www.lewissilkin.com

The trial
This is the culmination of the action, assuming it 

has got this far. Each party presents its case to the 

Judge. The Judge considers the evidence which 

is tested by cross examination of the witnesses of 

fact and the experts. There is no jury in English civil 

court trials. It is crucial that all material facts are 

investigated because with a few exceptions the 

findings of fact which are made at trial are final.

Appeals
The English legal system gives only a limited ability 

to appeal a judgment, resulting in greater legal 

certainty for the parties. Permission to appeal will 

only be granted if the court considers that the 

appeal would have a real prospect of success or 

that there is some other compelling reason why it 

should be heard. 

How long will it all take?
There are obviously a large number of variables 

which dictate how long a claim will take from start 

to finish. However, in the case of a High Court 

trial, from the issue of a Claim Form until trial is 

likely to be at least nine months, and in all but the 

most complex cases should be less than two years. 

Enforcement
English judgments can be enforced in many 

jurisdictions around the world by international 

agreement. They are relatively easily enforceable 

throughout the EU and in many other countries 

through reciprocal treaty obligations. Advice 

should be sought at the outset of a claim about 

whether and how a judgment may be enforced in 

a particular jurisdiction. 


