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If it is clear from the context whom is being
compared, then that would be enough, even if
the competitor is not actually named (e.g. “We're
better than the World's Favourite Airline”).
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Is comparative advertising
allowed?

Yes. Provided it complies with various conditions,
comparative advertising is allowed in the UK. It is,
however, a fairly contentious form of advertising
which often results in disputes, so great care
should be taken when producing comparative
advertisements.

A European directive concerning misleading and
comparative advertising (‘comparative advertising
directive’) states that comparative advertising is
permitted provided the following eight conditions
are met:

It is not misleading

[t compares goods or services meeting the
same needs or intended for the same purpose

It objectively compares one or more material,
relevant, verifiable and representative features,
which may include price

It does not discredit or denigrate the trade
marks, trade names, other distinguishing
marks, or the goods, services, activities or
circumstances of a competitor

For products with designation of origin, it
relates in each case to products with the same
designation:

It does not take unfair advantage of the
reputation of a trade mark, trade name other
distinguishing mark or a competitor or of the
designation of origin of competing products

It does not present goods or services as
imitations or replicas of goods or services
bearing a protected trade mark or trade name

It does not create confusion among traders,
between the advertiser and a competitor or
between the advertiser's trade marks, trade
names, other distinguishing marks, or his
goods and services, and those of a competitor

What is the effect of the
comparative advertising directive?

The Comparative Advertising Directive has

been brought into force in England & Wales
through the Business Protection from Misleading
Marketing Regulations 2008. Despite its title,
these Regulations apply to both business to
business and business to consumer comparative
advertising.

These Regulations provide no private right of
action for breach of the Regulations. Complaints
must be brought to the Office of Fair Trading/
trading standards or the ASA. Trading standards
are the government body which enforces
consumer protection legislation. They generally
do not have sufficient resources for dealing with
comparative advertising disputes, and it is rare
that they intervene. Instead, they will generally
pass the matter onto the ASA. The Office of Fair
Trading will usually only act if:

the self-regulatory body has failed to act

has done so and the advertiser continues to
break the rules

Trade Marks and comparative
advertising

Competitors’ trade marks are often used in
comparative advertising to identify the competitor
(e.g. "Dell is cheaper than Apple”). The use of a
competitor’s trade mark in this way could infringe



the trade mark owner’s rights and result in a
legal claim. However, provided the use complies
with the conditions set out in the Comparative
Advertising Directive, the advertiser will have a
good defence to any trade mark infringement
action.

The courts have acknowledged that comparative
advertising is in the public interest as it promotes
competition by allowing companies to bring
consumers' attention to the relative advantages
of goods and services. The conditions of the
Comparative Advertising Directive should
therefore be interpreted in the way most
advantageous to comparative advertising.
Advertisers should therefore be given reasonable
leeway, within those conditions, in the way in
which they present comparative advertising in
order to make the advertisement effective.

Copyright and comparative
advertising

Compliance with the comparative advertising
directive provides a good defence to a trade
mark infringement action, but not for copyright
infringement. A competitor’s name will only be a
trade mark, not a copyright work (e.g. ‘apple’),
but its logo (e.g. the apple motif) is likely to

be both a trade mark and a copyright work. It

is therefore advisable to exclude all branding,
insignia or other materials of the competitor
which could be copyright works from comparative
advertising.

Example

The Sunday Mirror broadcast a television
commercial for its Sunday supplement called
“personal”, distributed free with the newspaper.
The TV commercial depicted a copy of the rival
“woman" magazine, with the price displayed in a
black band superimposed on the magazine, and
then showed a copy of the personal supplement,
stating it was free. The publishers of woman
successfully claimed that their copyright had

been infringed in three areas: the woman logo
itself, the overall layout of the front cover and the
photographs and artwork on the front cover.

Passing off

If a comparative advertisement falsely suggests
that the advertised product has some commercial
link with the competitor’s product, that could
result in a claim for “passing off”.

Example

The manufacturers “Nouvelle” toilet tissue
launched an on-pack promotion, stating that

if people were not satisfied with the packet of
Nouvelle, they could exchange it for “Andrex”.
The packaging carried a flash in large letters
“Softness guaranteed (or will exchange it for
Andrex®)”, and a small footnote which stated
“Andrex® is a registered trade mark of Kimberly
Clark Ltd". A further statement in the terms and
conditions stated “Andrex is a competitor’s brand
which does not belong to the manufacturers of
Nouvelle”. The court upheld Kimberly Clark’s
passing off claim, taking the view that the normal
but busy shopper was likely to be misled by the
large flash on the packaging into believing that
the Nouvelle product came from the same source
as the Andrex product, and that this confusion
would not be rectified by the small print.

Malicious falsehood

If a comparative advertisement makes a factual
statement about a competitor or its goods/services
which is false, that may be a malicious falsehood,
if the advertiser made the statement knowing it to
be untrue or not really caring whether it was true
or false.

Example

Comet displayed two promotional posters outside
its stores claiming that Comet'’s prices were lower
than competitor’s “10% off” and “£10 off”
promotions, together with references to arch rival
Currys." In fact, Comet’s prices were not lower
than Currys’, so they applied for an injunction to
stop the advertising on the grounds of malicious
falsehood. Comet argued that the statements
were ‘mere advertising puff’ and not intended

to be taken seriously. This was rejected. The
statements made specific and verifiable claims
against a competitor and so went beyond mere
puff. As Comet's knew or should have known that
the claim was false and the claim created a real
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risk of financial harm to Currys, an injunction was
granted to stop the advertising.

Defamation

If a comparative advertisement attacks a
competitor in such a way as to suggest that

the competitor is incompetent, dishonest or in
financial difficulties then that can give rise to a
claim for defamation. See the Lewis Silkin InBrief
on Defamation and Malicious Falsehood for more
details.

The Regulatory Regime

In addition to the legal issues already considered,
there are further limitations on comparative
advertising in the self regulatory advertising codes.
For example, the Codes include provisions relating
to:

 Substantiation: Before submitting an
advertisement for publication, advertisers must
hold documentary evidence to prove all claims,
whether direct or implied, that are capable of
objective substantiation

e Truthfulness: No advertisement should
mislead or be likely to mislead by inaccuracy,
ambiguity, exaggeration, omission or
otherwise

*  Denigration: Advertisers should not take unfair
advantage of the reputation of trade marks,
trade names or other distinguishing marks of
organisations or of the designation of origin of
competing products

* Imitation: No advertisement should so closely
resemble any other that it misleads, is likely to
mislead or causes confusion

Example

The advertisement overleaf zzvwwas held by the
Advertising Standards Authority to be in breach

of the Code because the comparison was unfair,
as both the layout and the headline of the
advertisement misleadingly implied the Corsa had
no other specifications to offer for the stated price.
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Buy the one on
the right and
you definitely

need specs.
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Conclusions

Comparative advertising can be very effective,
but must be carried out carefully in order to avoid
legal and regulatory problems. Getting the facts
of the comparison wrong is the most common
pitfall.

There are specific rules and restrictions on certain
types of comparative advertising, including for
financial services and medicines, which are beyond
the scope of this InBrief.
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